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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Notice of Opposition

Notice is hereby given that the following party opposes registration of the indicated application.

Opposer Information

Name Nabaltec AG
Granted to Date 01/16/2008
of previous
extension
Address Alustrasse 50-52
92421 Schwandorf,
GERMANY
Domestic Katrin Lewertoff and Leslie K. Mitchell
Representative Arent Fox LLP
1675 Broadway
New York, NY 10019
UNITED STATES
lewertoff.katrin@arentfox.com, mitchell.leslie@arentfox.com,
nyipdocket@arentfox.com Phone:212 484 3900

Applicant Information

Application No 79028600 Publication date 09/18/2007
Opposition Filing 01/15/2008 Opposition 01/16/2008
Date Period Ends
International 0897847 International 03/31/2006
Registration No. Registration Date
Applicant Huntsman Advanced Materials (Switzerland) GmbH
Klybeckstrasse 200 CH-4057 Basel
SWITZERLAND

Goods/Services Affected by Opposition

Class 001.

All goods and services in the class are opposed, namely: Chemicals for use in industry; unprocessed
resins used as raw materials in solid or liquid form; polymer base compositions used in the
manufacture of commercial and industrial goods; polymer base compositions used in the
manufacture of electronics, composites and in the aerospace industry; unprocessed polymer base
beads used in the manufacturing of commercial and industrial goods and in the aerospace industry;
unprocessed benzoxazine chemicals for use in industry; unprocessed base polystyrene resins
including or namely foam and styrene monomers

Class 017.

All goods and services in the class are opposed, namely: Plastics in extruded form for general
industrial use; plastics in extruded form for use in manufacturing; commercial packing material and
insulating material, namely, non-metal hoses, laminates namely foil consisting primarily of plastic with
or without a metal layer for application to a substrate and fiber laminates for wrapping conduits and
cable trays; benzoxazine as semi-manufactured products, namely rubber, composites in the form of
profiles, boards, sheets, rods, powder, and pellets for use in manufacturing, and molded foam



http://estta.uspto.gov

| insulated container packing for commercial use; flexible non-metal pipes |

Grounds for Opposition

| Priority and likelihood of confusion | Trademark Act section 2(d) |

Mark Cited by Opposer as Basis for Opposition

U.S. Registration | 2484520 Application Date 11/24/1999

No.

Registration Date | 09/04/2001 Foreign Priority NONE
Date

Word Mark APYRAL

Design Mark

Description of NONE

Mark

Goods/Services Class 001. First use:

chemicals, namely aluminum hydroxide, not including binders for lacquers, for
use in the manufacture of carpets, floor coverings, and building materials such
as heat relief material, roof coatings, and roof insulation; and chemicals, namely
aluminum hydroxide, not including binders for lacquers, for the use in the
chemical, rubber, plastic and polyurethane processing, cable, paper, plastic and
ceramic industries

Attachments 75857102#TMSN.gif ( 1 page )( bytes)
030021.5 notice of opposition.pdf ( 21 pages )(1647284 bytes )

Certificate of Service

The undersigned hereby certifies that a copy of this paper has been served upon all parties, at their address
record by First Class Mail on this date.

Signature /Katrin Lewertoff/
Name Katrin Lewertoff
Date 01/15/2008




IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

IN THE MATTER OF APPLICATION

Mark: AZYRAL '
Applicant: Huntsman Advanced Materials (Switzerland) GmbH
Serial No.: 79/028,600

Published in the

Official Gazette: September 18, 2007

NABALTEC AG, )
)
Opposer, )
)
. ) Opposition No.
| )
HUNTSMAN ADVANCED MATERIALS )
(SWITZERLAND) GMBH, )
)
Applicant. )
)
NOTICE OF OPPOSITION

This Notice of Opposition is brought in the matter of pending trademark application
Serial No. 79/028,600, filed March 31, 2006, by Huntsman Advanced Materials (Switzerland)
GmbH (hereinafter “Applicant”), for the registration of thé trademark AZYRAL (hereinafter
“Applicant’s Mark”) covering “chemicals for use in industry; unprocessed resins used as raw
materials in solid or liquid form; polymer base compositions used in the manufacture of
commercial and industrial goods; polymer base compositions used in the manufacture of
electronics, composites and in the aerospace industry; unprocessed polymer base beads used in
the manufacturing of commercial and industrial goods and in the aerospace industry;
unprocessed benzoxazine chemicals for use in industry; unprocessed base polystyrene resins

including or namely foam and styrene monomers” in Class 1 and “plastics in extruded form for
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general industrial use; plastics in extruded form for use in manufacturing; commercial packing
material and insulating material, namely, non-metal hoses, laminates namely foil consisting
primarily of plastic with or without a metal layer for application to a substrate and fiber
laminates for wrapping conduits and cable trays; benzoxazine as semi-manufactured products,
namely rubber, composites in the form of profiles, boards, sheets, rods, powder, and pellets for
use in manufacturing, and molded foam insulated container packing for commercial use; flexible
non-metal pipes” in Class 17. The application was published in the Official Gazette on
September 18, 2007. Opposer Nabaltec AG (hereinafter “Opposer”), whose address is
Alustr. 50-52, 92421 Schwandorf, Germany believes it will be damaged by the registration of
such trademark in Classes 1 and 17 and hereby opposes same.

The grounds for opposition are as follows:

1. Under the trademark and trade name APYRAL Opposer has engaged in the
business of selling chemicals since long prior to Applicant’s filing date of March 31, 2006.
Opposer has continuously used its mark in commerce and has not abandoned use of its mark.

2. Opposer has secured valuable rights in the mark APYRAL based on use in U.S.
commerce and registration.

3. Opposer is the owner of the following uadémark registration for APYRAL in the
United States Patent and Trademark Office (“USPTO”), which is currently in full force and
effect: Incontestable U.S. Registration No. 2,484,520 duly and legally issued on September 4,
2001 on the Principal Register of the Patent and Trademark Office for the mark APYRAL
(International Class 1) as applied to “chemicals, namely aluminum hydroxide, not including
binders for lacquers, for use in the manufacture of carpets, floor coverings, and building

materials such as heat relief material, roof coatings, and roof insulation; and chemicals, namely
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aluminum hydroxide, not including binders for iacquers, for the use in the chemical, rubber,
plastic and polyurethane processing, cable, paper, plastic and ceramic industries.” Said
registration is the explusive property of Opposer and is in all respects valid, subsisting and in full
force and effect, a printout of which from the USPTO website is attached as Exhibit 1.

A certified copy of the referenced registration will be submitted during Opposer’s testimony
period.

4, Opposer has expended, and continues to expend significant amounts of money,
time and effort in advertising, promoting and popularizing its APYRAL trademark so that the
trade in general, and the consuming public in particular, have come to know and recognize
Opposer’s trademark and products, and to know that the same originate with, and belong to,
Opposer. |

5. Opposer’s mark APYRAL is arbitrary as applied to Opposer’s goodé. The mark
is thus highly distinctive and serves as a strong indicator of origin.

6. As a consequence of Opposer’s continuous and widespread use since at least
September 4, 2001, the promotion and advertising of the mark APYRAL, Opposer has acquired
substantial and protectable goodwill i1:1 such mark in the United States. The mark has been used
for and on Opposer’s products for a significant period of time and is therefore instantly
recognized by consumers as a symbol of the quality of Opposer’s goods.

7. There is no issue of priority since Opposer’s first use (and registration) of its mark
precedes Applicant’s filing date.

8. Applicant’s AZYRAL and Opposer’s APYRAL are substantially identical the

only distinction between them being the Z in Applicant’s mark and P in Opposer’s mark.
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9. The goods for which Applicant seeks registration of the AZYRAL mark are
highly similar to the goods for which and in connection with which Opposer’s APYRAL mark
has been used for many years. The goods marketed by Opposer are sold to the same consumers,
and are thus in competition with the goods to be marketed and sold by Applicant. In addition,
The chemical products sold by Opposer and the goods covered by Applicant’s mark may be used

in the manufacture of identical goods. Opposer encloses herewith printouts from Opposer’s and

Applicant’s websites, www.nabaltec.de and www.huntsman.com, respectively, as Exhibits 2 and
3 evidencing the high similarity of the goods.

10.  Applicant’s mark is confusingly and deceptively similar to Opposer’s mark and is
likely to cause confusion and mistake in the minds of the purchasing public and to deceive the
purchasing public as to the source or origin of Applicant"s‘goods. Persons familiar with
Opposer’s trademark would be likely to believe that Applicant’s goods originate with or are
sponsored by Opposer. Any such confusion in the trade could seriously injure Opposer to the
extent that any defect, objection or fault found with Applicant’s goods marketed under its mark
would necessarily reflect upon the reputation which the Opposer has established for its products
offered and merchandised under its mark.

11. If the Applicant were granted registration for the subject mark it would thereby
obtain at least a prima facie exclusive right to the use of its mark on the goods listed ih the
published aipplication. Such registration and use would be a source of damage and injury to

Opposer.

12. Based on the foregoing, Opposer believes that it will be damaged by the

registration of Applicant’s Mark.
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WHEREFORE, Opposer respectfully requests that the registration sought by Applicant

be refused and that this Opposition be sustained.

Opposer herein appoints Katrin Lewertoff and Leslie K. Mitchell as its attorneys, to

transact all business in the Untied States Patent and Trademark office relating to this matter with

full power of substitution.

Respectfully submitted,

Date: January 15, 2008 By: % M

_ /I@trin Lewertoff / .
Leslie K. Mitchell
Arent Fox LLP
1675 Broadway
New York, New York 10019
(212) 484-3900

Attorneys for Opposer,
NABALTEC AG

CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing, Notice of Opposition Under 37 CFR §
2.104(a), was served on Applicant via First Class Mail, postage pre-paid addressed to:

Julie A. Katz

Welch & Katz, Ltd.
22nd Floor

120 S. Riverside Plaza
Chicago, IL 60606

Date: January 15, 2008 Ajﬂfwu—* / L M///b\

Patricia Schaefer
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Latest Status Info Page 1 of 3

Thank you for your request. Here are the latest results from the TARR web server.

This page was generated by the TARR system on 2008-01-07 15:30:58 ET

Serial Number: 75857102 Assignment Information Trademark Document Retrieval

Registration Number: 2484520
Mark (words only): APYRAL
Standard Character claim: No

Current Status: Section 8 and 15 affidavits have been accepted and acknowl.edged.
Date of Status: 2006-11-02

Filing Date: 1999-11-24

Transformed into a National Application: No

Registration Date: 2001-09-04

Register: Principal

Law Office Assigned: LAW OFFICE 115

If you are the applicant or applicant's attorney and have questions about this file, please contact the
Trademark Assistance Center at TrademarkAssistanceCenter@uspto.gov

Current Location: 40S -Scanning On Demand

Date In Location: 2007-01-31

LAST APPLICANT(S)/OWNER(S) OF RECORD

1. Nabaltec GmbH

Address:

Nabaltec GmbH

Alustrasse 50-52

92421 Schwandorf

Fed Rep Germany

Legal Entity Type: Corporation

State or Country of Incorporation: Fed Rep Germany

GOODS AND/OR SERVICES

International Class: 001

Class Status: Active

chemicals, namely aluminum hydroxide, not including binders for lacquers, for use in the manufacture of
carpets, floor coverings, and building materials such as heat relief material, roof coatings, and roof insulation;
and chemicals, namely aluminum hydroxide, not including binders for lacquers, for the use in the chemical,

http:/tarr.uspto.gov/tarr?regser=registration&entry=2484520 1/7/2008



Latest Status Info

rubber, plastic and polyurethane processing, cable, paper, plastic and ceramic industries
Basis: 44(e)

First Use Date: (DATE NOT AVAILABLE)

First Use in Commerce Date: (DATE NOT AVAILABLE)

Page 2 of 3

ADDITIONAL INFORMATION

Foreign Registration Number: 988976
Foreign Registration Date: 1979-08-13
Country: Fed Rep Germany

Foreign Expiration Date: 2008-09-30

MADRID PROTOCOL INFORMATION

(NOT AVAILABLE)

PROSECUTION HISTORY

NOTE: To view any document referenced below, click on the link to "Trademark Document Retrieval"

shown near the top of this page.
2007-01-31 - Case File In TICRS
2006-11-02 - Section 8 (6-year) accepfed & Section 15 acknowledged
2006-10-26 - Assigned To Paralegal
2006-09-18 - Section 8 (6-year) and Section 15 Filed
2006-09-18 - TEAS Section 8 & 15 Received
2001-09-04 - Registered - Principal Register
2001-06-12 - Published for opposition
2001-05-30 - Notice of publication
2001-04-12 - Approved for Pub - Principal Register (Initial exam)
2001-03-15 - Examiner's amendment mailed
2000-10-18 - Communication received from applicant
2000-04-19 - Non-final action mailed

2000-04-18 - Assigned To Examiner

ATTORNEY/CORRESPONDENT INFORMATION

Attorney of Record

http://tarr.uspto.gov/tarr?regser=registration&entry=2484520

1/7/2008



Latest Status Info | Page 3 of 3
W. R. Duke Taylor

Correspondent

W.R. DUKE TAYLOR

HARNESS, DICKEY & PIERCE, P.L.C.
P.O. BOX 828 _

BLOOMFIELD HILLS, MICHIGAN 48303

Domestic Representative
W. R. Duke Taylor

http://tarr.uspto.gov/tarrregser=registration&entry=2484520 1/7/2008
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APYRAL®
Produkt-/Product-Information
APYRAL 60D, APYRAL 120E

Mineralische Flammschutzmittel fiir
Mineral flame retardants for

® Kabelindustrie / Wire and cable industry
B Bauindustrie / Construction industry
& Fahrzeugbau / Public transport

Al (OH);- Gehalt/ -Content
Feuchte / Moisture
Glihverlust / Loss on ignition

{Elrepho 457 nm)

Sehr-hohe Paﬂi&quqihheit
Ultra fine particles

Platy like morphology

Hohe spezifische Oberflache

mi/100g}

uS/em]

Nabaltec




Nabaltec

Beispiele fir den Einsatz von APYPAL 60D, APYPAL 120E / Examples for the use of APYPAL 60D, APYPAL 120E

Halogenfrei flammgeschiitze Kabel Rauchgasreduzierter Thermoisolationsschaum
Halogen free flame redardant cables Smoke suppressed thermoinsulation foam

Produkt-/ Product-Information
Mechanische Eigenschaften eines HFFR-EVA Kabelcompound  Schmelzeindex MVR und LOI eines HFFR-EVA Kabelcompounds

Mechanical Properties of an HFFR-EVA cable compound Melit Volume Rate and LOI of an HFFR-EVA cable compound
165 mmc o i 165 = : 43,60
190°C 1216 |
2 6= & 155 : a—
s -
= 145~ g
3 % 145 =
. E
5 - '5: o 3
3 5 135 T 2
[ [ S §
< 135~ s 2
! o g
k _E 126 ,
] 13= é
: : 2
125 = 16 =
0.2~
APYRAL 60D :APYRAL 1205 APYRAL 60D APYRAL 120E APYRAL 60D ' APYRAL 120E APYRAL 600 - APYRAL 120E
12 — - 105 —T—_— L8 0w . | ! _
For further information, please contact: Business Unit Flame Retardants
Phone +49(0) 94 31 53-4 62/4 58/4 67
Nabaltec AG fillers@nabaltec.de
Eho. B°x41860 - D-92409 Schwandorf All data listed in this brochure are reference vaiues and subject to production tolerances.
one +49(0) 9431 53 -0 These values are exclusive to the product description and no guarantee is placed on the
Fax +49(0) 94 31 61557

properties. it remains the responsibility of the users to test the suitability of the product for

www.nabaltec.de their application.

11.2006 D +E/Atelier Biirger



APYRAL® ' Nabaltgﬂc

Produkt-/Product-Information
APYRAL 20X, APYRAL 30X

Mineralische Flammschutzmittel fiir
Mineral flame retardants for

# Bauindustrie / Construction industry
® Fahrzeugbau / Public transport
2 Elektro-/Elektronikindustrie / Electronic industry

Al{OH); - Gehalt/ -Content
Feuchte / Moisture
Glahverlust / Loss on ignition

(Laserbeugung) / (Laser diffraction)

[mi/100g}

Produktvorteile/ Praduct_ properties

Extrem niedrige Viskositat.
Extremely low viscosity =~




osity

visc:

relative Viskositit / relative

Nabaltec

Beispiele fiir den Einsatz von APYRAL 20X, APYRAL 30X / Examples for the use of APYRAL 20X, APYRAL 30X

Innenausstattung Schienenfahrzeuge
Interiors for railway cars

Profile im Objektbau / Constructions profiles

Produkt-/Product-Information

Viskosititsverhalten in UP-Harz Palapreg P17 Absetzverhalten in UP-Harz Palapreg P80 (Fiillgrad 50%)’
Viscosity behaviour in UP-resin Palapreg P17 Settling behaviour in UP-resin Palapreg P80 {Filling lavel 50%)
80~ - 80 -
60 — "E‘ 60 = —
E
-
g APYRAL 20X
me - | E 40— —
b APYRAL 30X
APYRAL 30X «
20+ - 20— -
APYRAL 20X
o ] | | ) | ) | 1 1 1
100 120 140 160 180 200 24 48 72
Teile ATH auf 100 Teile Harz /Parts of ATH in 100 parts of resin Zeitdauer / Period of timeé (h)
For further information, please contact: Business Unit Flame Retardants
Phone +49(0) 94 31 63-4 62/4 58/4 67
Nabaltec AG fillers@nabaltec.de
R O. Box 1860 - D-92409 Schwandorf All data listed in this brochure are reference values and subject to production tolerances.
Phone +49(0) 9431 63 -0 These values are exclusive to the product description and no guarantee is placed on the
Fax +49(0) 9431 61557

properties. It remains the responsibility of the users to test the suitability of the product for

www.nabaltec.de their application.

11.2006 D +E/Atelier Birger
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